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Florida House of Representatives - 1980

97-lSA-l-O

By Representative Jennings
••• (Name of Surety) •••

(4)
3

The payment provisions of any payment and

,performance bond executed by a contractor as required by

l:ar

A bill to be entitled

l:lus

An act relating to construction contracts for

5.4/1

public buildings; amending s. 255.05, Florida

4 _subsection (1) shall be subject to the notice requirements of
5

A surety or contractor shall not be liable to

_subsection (2).

6 _a claimant under such bond unless notice has been given

Statutes; prescribing mandatory form for

5.4/3

contractors• bonds; providing a limitation on

5.4/4

payment provisions of such bonds and the

.pursuant to subsection (2).

ill

8
9

�4t

In addition to the provisions of chapter 47,

5.4/6

any action authorized under this section may be brought in the

10

county in which the public building or public work is being

5.4/7

11

constructed or repaired.

5.4/9

12

an action instituted prior to May 17, 1977.

13

Section 2.

This subsection shall not apply to

This act shall take effect upon becoming

5.4/10
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liability of sureties and contractors
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thereunder; providing an effective date.
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14 law.
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20

21

22

HB 44S
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SENATE SUMMARY
Mandates that contractors who enter into construction
contracts to perform work on public buildings shall
provide a bond which complies with the form set out in s.
255.05(3), F.S. Provides that certain claimants must
provide statutorily prescribed notice to a contractor
before either the contractor or his surety is liable on a
Public Construction Bond or before the payment provisions
of such bond become enforceable.
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16

Section 1.

Section 255.05, Florida Statutes, is

amended to read:
255.05

Bond of contractor constructing public

buildings; action by materialmen, etc.-(1)

Any person entering into a formal contract with

17 the state or any county, city, or political subdivision
18

thereof, or other public authority, for the construction of

19

any public building, for the prosecution and completion of any

� public work, or for repairs upon any public building or public
21

work shall be required, before commencing the work, to execute

22

a payment and performance bond with a surety insurer

23 authorized to do business in this state as surety.

Such bond

� shall be conditioned that the contractor perform the contract
25

26

B e It Enacted by the Legislature of the State of Florida:

in the time and manner prescribed in the contract and promptly

26 make payments to all persons who are defined in s. 713.0l,

27

27

28

whose claims derive directly or indirectly from the

28 prosecution of the work provided for in the contract.

29

Any

29 claimant may apply to the governmental entity having charge of

30

30 the work for copies of the contract and bond and shall

31

31

4
CODING: Words in�� type are deletions from existing law; words underlined are od ditio111.

thereupon be furnished with a certified copy of the contract
CODING: WMds in� � type ore deletions from existi•t law; words underlined are additions.

97-lSA-l-O
and bond.

97-lSA-l-O
The claimant shall have a right of action against

.15/12

Such action

BY THIS BONO, We •••• , as Principal and •••• , a

3.1

2

3 shall not involve the public authority in any expense.

3.2

4 However, at the discretion of the director of the Department

3.3

3 Owner, in the sum of$••••, for payment of which we bind

the contractor and surety for the amount due him.

S of General Services when such work is done for the state, or

6

at the discretion of the official or board awarding such

3.4
3.5

corporation, as Surety, are bound to ••••, herein called

4 ourselves, our heirs, personal representatives, successors,
S and assigns, jointly and severally.
6

contract when such work is done for any county, city,

4.8
4.S
4.1
4.l
4. l

THE CONDITION OF THIS BOND is that if Principal:

4. l

1.

4 .]

Performs the contract dated ••••, 19•••• between

8 political subdivision, or public authority, any person

3.6

8

3.6/1

Principal and Owner for construction of ••••, the contract

4.]

9 entering into such a contract which is for$25,000 or less may

9

4.)

be exempted from executing the payment and performance bond.

3.6/2

being made a part of this bond

10

3.9

11

10
11

(2)

A claimant, except a laborer, who is not in

by

reference, at the times and

in the manner prescribed in the contract and;
2.

Promptly makes payments to all claimants, as

12

privity with the contractor and who has not received payment

3.12

12

13

for his labor, materials, or supplies shall, within

3.13

defined in Section 255.05(1), Florida Statutes, supplying

13

14

after beginning to furnish labor, materials, or supplies for

3.15

14

Principal with labor, materials, or supplies, used directly or

15

the prosecution of the work, furnish the contractor with a

3.16

15

16

notice that he intends to look to the bond for protection.

3.17

16

17

claimant who is not in privity with the contractor and who has

18

not received payment for his labor, materials, or supplies

3.18

18

19

shall, within 90 days after performance of the labor or after

3.21

Owner sustains because of a default

19

20

complete delivery of the materials or supplies, deliver to the

contract and;

45

days

A

17

indirectly by Principal in the prosecution of the work
provided for in the contract and;
3.

4.l
4.)

4.:.

Pays Owner all losses, damages, expenses, costs,

and attorney's fees, including appellate proceedings, that

4.

20

by

Principal under the

Performs the guarantee of all work and materials

21

contractor and to the surety written notice of the performance

3.22

21

22

of the labor or delivery of the materials or supplies and of

3.23

furnished under the contract for the time specified in the

22

23

the nonpayment.

3.25

contract;

23

3.27

then this bond is void; otherwise it remains in full force.

24

3.27/1

25

5.,

be instituted against the contractor or the surety on the bond 4.1

compliance or noncompliance with any formalities connected

26

4.4

with the contract or the changes does not affect Surety's

27

obligation under this bond.

s.:

No action for the labor, materials, or

24 supplies may be instituted against the contractor or the
25 surety unless both notices have been given.
26

No action shall

27 after l year from the performance of the labor or completion
28
29

30

31

of delivery of the materials or supplies.
(3) The bond required in subsection (1) shall fflay be
in substantially the following :orm:
PUBLIC CONSTRUCTION BONO
2
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Any changes in or under the contract documents and

28

4.4/1

29

4.4/2

30

4.4/2

31

4.;
4.;
4.;

DATED ON ••••• 19•••••
••• (Name of ,Principal)•••
By

l:o
5.4

As Attorney in Fact
3
COOING: Words in�� type are deletions from existing law; words underlined.are additions.

l:a

Florida Senate - 1980
14-41-80

By
••• (Name of Surety) ..•

An act relating to construction contracts for

3 performance bond executed by a contractor as required by

public buildings; amending s. 255.05, Florida

4 subsection (l ) shall be subject to the notice requirements of

4

A surety or contractor shall not be liable to

5 subsection (2).

6

pursuant to subsection (2).
�4t

8

any action authorized under this section may be brought in the
10 county in which the public building or public work is being
12

10

This subsection shall not apply to

Section 2.

12

This act shall take effect upon becoming

13

14 law.
15
16

14

SENATE SUMMARY

18

Mandates that contractors who enter into construction
contracts to perform work on public buildings shall
provide a bond which complies with the form set out in s.
25 5.05(3), F.S. Provides that certain claimants must
provide statutorily prescribed notice to a contractor
before either the contractor or his surety is liable on a
Public Construction Bond or before the payment provisions
of such bond become enforceable.

19
20

21
22

16

23

24

Be It Enacted by the Legislature of the State of Florida:
Section 1.

Section 255. 05, Florida Statutes, is

amended to read:
255.05 Bond of contractor constructing public

15 buildings; action by materialmen, etc.--

*****************************************

17

thereunder; providing an effective date.

11

an action instituted prior to May 17, 1977.

13

payment provisions of such bonds and the
liability of surities and contractors

In addition to the provisions of chapter 47,

11 constructed or repaired.

Statutes; prescribing mandatory form for
contractors' bonds; providing a limitation on

6 a claimant under such bond unless notice has been given

ill

33

A bill to be entitled

The payment provisions of any payment and

(4)

SB

Senatu, Stuart

I/

(1)

Any person entering into a formal contract with

17

the state or any county, city, or political subdivision

18

thereof, or other public authority, for the construction of

19

any public building, for the prosecution and completion of any

20

public work, or for repairs upon any public building or public

21

work shall be required, before commencing the work, to execute

22

a payment and performance bond with a surety insurer

�---•n

authorized to do business in this state as surety.

Such bond

U

shall be conditioned that the contractor perform the contract

25

in the time and manner prescribed in the contract and promptly

26

make payments to all persons who are defined in s. 7 13.01,

28

�

whose claims derive directly or indirectly from the

28

29

prosecution of the work provided for in the contract.

29

30

claimant may apply to the governmental entity having charge of

30

the work for copies of the contract and bond and shall

31

thereupon be furnished with a certified copy of the contract

:J

25
26
27

31
4
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Any
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14-41-80

14-41-80

and bond.

The claimant shall have a right of action against

2 the contractor and surety for the amount due him.

Such action

BY THIS BOND, We ••••, as Principal and •.••, a

corporation, as Surety, are bound to ••••, herein called

3 shall not _involve the public authority in any expense.

3 Owner, in the sum of$••••, for payment of which we bind

5 of General Services when such work is done for the state, or

5 and assigns, jointly and severally.

4 However, at the discretion of the director of the Department
6

8
9

4 ourselves, our heirs, personal representatives, successors,

at the discretion of the official or board awarding such

6

contract when such work is done for any county, city,

political subdivision, or public authority, any person

entering into such a contract which is for$25,000 or less may

9

THE CONDITION OF THIS BOND is that if Principal:
l.

Performs the contract dated ••••, 19•••• between

Principal and Owner for construction of ••••, the contract

being made a part of this bond by reference, at the times and

10 be exempted from executing the payment and performance bond.

10 in the manner prescribed in the contract and;

12

privity with the contractor and who has not received payment

12

defined in Section 255.05(1), Florida Statutes, supplying

after beginning to furnish labor, materials, or supplies for

13

indirectly by Principal in the prosecution of the work

notice that he intends to look to the bond for protection.

15

11

13
14

15

M

17

(2)

A claimant, except a laborer, who is not in

11

for his labor, materials, or supplies shall, within 45 days
the pr-osecution of the work, furnish the contractor with a

A

claimant who is not in privity with the contractor and who has

14

16

2.

Promptly makes payments to all claimants, as

Principal with labor, materials, or supplies, used directly or
provided for in the contract and;
_J.

Pays Owner all losses, damages, expenses, costs,

17

and attorney's fees, including appellate proceedings, that

shall, within 90 days after performance of the labor or after

19

contract and;

21

contractor and to the surety written notice of the performance

21

furnished under the contract for the time specified in the

23

the nonpayment.

D

then this bond is void; otherwise it remains in full force.

18

19

20
22

24

not received payment for his labor, materials, or supplies

complete delivery of the materials or supplies, deliver to the.
of the labor or delivery of the materials or supplies and of
No action for the labor, materials, or

18

20

22

supplies may be instituted against the contractor or the

No action shall

24

be instituted against the contractor or the surety on the bond

25

28

after l year from the performance of the labor or completion

of delivery of the materials or supplies.

27

28

30

in substantially the following form:

25

�
V

29

31 I

surety unless both notices have been given.

(3)

The bond required in subsection (1) shall may be
PUBLIC CONSTRUCTION BOND
2

CODING: Words in� � type ore deletions from exuting low; word� underlined ore additions.

�

29

owner sustains because of a default by Principal under the
4.

Performs the guarantee of all work and materials

contract;

Any changes in or under the contract documents and

compliance or noncompliance with any formalities connected
with the contract or the changes does not affect surety's

obligation under this bond.

DATED ON •.••, 19•••••

. •• (Name of Principal) •••

30 By

31

As Attorney in Fact
3

CODING: Words in�� type are deletions from existing law; words unde,Hn•d ore additions.

LAW OFFICES OF

STANLEY, HARMENINO, LOVETT AND COHEN
FREDERIC STANLEY, JR.

SUITE 1000

WILLIAM A. HARMENING

PAN AMERICAN BANK BUILDING

W. THOMAS LOVETT

250 NORTH ORANGE AVENUE

MICHAEL JAY COHEN

POST OFFICE BOX 1706
ORLANDO, FLORIDA 32802

December 13, 1979
Mr. P. J. Ponder
Legislative Analyst
Senate Committee on
Governmental Operations
404 Senate Office Building
Tallahassee, Florida 32304
Re:

Public Works Bonding
Section 255.05, Florida Statutes

Dear Mr. Ponder:
Enclosed please find copy of my article on the
current problem in public works bonding.
If I may be of any
do not hesitate to call

please

WAH:nc
Enclosure

Senate Gov. Ops. Committee
DATE REC'D

•DEC 17 1979

l
Pay Me Now AND
Pay Hitn Later
"...these payment bonds
are not statutory bonds, but
are_ common law bonds for which
NO notice to the general contractor
is t'"equired.''

William A. Harmening, Partner
Stanley, Harmening, Lovett
and Cohen
Orlando
Mr. Harmening is a graduate of the
University of South Dakota. A
member of the Florida Bar and the
U.S. Federal Court Bars, he
specializes in construction law prac
tice.
Court decisions on public works
bonding have effectively destroyed
the protection to contradtors provided
by the Florida Statutd, particularly
those amendments which became ef
fective January 1, 1978. Basically, the
current statutory law has placed
bonded public works projects in the
same practical structure as private
work covered by the mechanics lien
8

law in the sense of requiring both the
forty five (45) and ninety (90) day
notices from a supplier or sub tier con
tractor to the general contractor with
whom there is no direct business rela
tionship. The intended protection and
peace of mind \Vas that if such notices
were not received, a general contrac
tor could pay his subcontractor
without concern for a later claim to
surface from a sub tier contractor or
supplier.
The current statute has a narrow
description of the scope of the bond
and contains a proposed brief form.
The use of this form is permissive or
optional to public owners and not
mandatory. Because of old habits, the
public owners and their represen
tatives (architects, engineers, ad
ministrators and lawyers) are mainly
not using the new statutory form: but
instead, are continuing with "the old
tried and true forms" that are usually
extremely broad in scope. Here lies
the basis for the decision by our

Courts that these payment bonds are
not statutory bonds but are common
law bonds for which no notice to the
general contractor is required.
Therefore, a sub tier contractor or a
supplier to a sub tier contractor is now
in most cases able to recover on the
general contractor's payment bond
long after the subcontractor is paid in
full. This occurs even though no
notice is furnished to the general con
tractor because when these bonds are
labeled by the Courts as common law
rather than statutory bonds there are
no notice requirements.
Unfortunately the Court decisions
are to a great extent based upon a
misunderstanding by the Courts. In
the 1978 case of Southwest Florida
Water Managrmcnt District v. Miller
Construction Co., Inc. of Leesburg, Fla.
DC2 2d, 355So2d 1258, the Court
stated:
The primary purpose of the statute is to
afford addit10nal protection to per�on
who perform labor or furnish materials
to a public works project on which they

FLORIDA CONSTRUCTOR

cannot acquire a lien. Wi11r'1rslrr v. Sta.

ex rel. Florida Electric Supply, Inc., 134

So.2d 826 (Fla. 2d DCA 1961). But not
every bond furnished incident to a public
work� project falls within the ambit of
the sl.itule. Rather, thl' courts rt'cognize
a distinction betWl'l'n a �lillutory bond
issued in connl'ction with a project and
common law bond A bond, e\'en though
furnished pur�uant to a public works
contract, will be con�trucd as a common
law bond if it is written on a more ex
panded basis than rPquired by Section
255.05, F lorida Statutes (1975).
Morpover, ambiguities in the form of
such a bond must be construt•d in favor
of grnnting the bro,1dest possible
coverage to those intended to be
benefited by its protection. l'11ilcd B011di11){ lu.,111w1rr Co. r. Cilr o(
. Holr Hill.
24�l So.2d 720 (Oa. !st DCA 1971).
It is our ,·iew that had appellant surety
company intended that the performance
bond which it issucd to Rowell be a
statutory bond gh en for the sole purpose
of meeting the minimum requirents of
F.S. Section 255.05, F.S.A., it ·would
have so provied in the bond itself and
specified the time limitation of one year
within which suits could be brought
against it on the bond as restricted by the
statute. By granting extensive covera�e
in excess of that required by the statute,
it is not unreasonable to construe the
bond in\'olYed herein as a common law
undertaking subject to liability at the suit
of any materialm;rn if commenced within
the time allo\\'ed by the gl'neral statute

of limitations. Any ambiguity which may
exist in this regard must be construed
against appellant �urety company and in
favor of granting the broadest po,sible
CO\'erage to those intended to be
bcncfited by the protection of the bond.
249 So.2d at 72.t-2J (footnote omitted).

... ued as a statutory bond unless the
bond specifically says otherwise.
In the meantime, general contrac
tors will find their best protection in:
1. Requesting the public owner to
. Obviously, the Court pictured the furnish a payment bond in the
preparatiun of forms for public works. statutory form befbre ignin'g it.
1
bonds the same as insurance policies
2. Requiring subcontrcl{tors to sign
and had no realization that the public
works owner selects and provides the monthly affidavits naming all sub con
bond from which the general contrac tractors and suppliers furnishing
tor and bonding company merely ex labor, material and equipment under
the subcontract; and requiring mon
ecute.
thly partial and final releases from
An attempted solution of reversing each sub subcontractor and supplier.
the interpretation of the Courts or
3. Requiring project personnel to
persuading all public works owners to
track of subs on and suppliers
keep
use the recommended bond form con
to the jobs as an added
delivering
tained in the Florida Statutes would
listing the necessary
check
of
method
be long and arduous with many
general contractors being penalized in releases before payments are made to
the process. A more immediate and subcontractors.
However, these precautionary
effective remedy would be a cam
paign to amend the Public Works Act methods involve more "red tape",
to provide: (1) all public works pay and aggravation and expense, and
ment bonds shall be in the prescribed they certainly do not equal the protec
form, and (2), any bond furnished for tion that was intended by the laws
a public works project will be con = amended by the Legislature.

v FRIDAY, MAY 4, 1979
v GOLF, TENNIS, & RACQUETBALL

MAY 1979
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DIVISIONS
STA'rE· 0, rLO�IDA'

• AIJMiNIS ... , flCJN

OEPAFHMENT OF

• flUN() I IN/\NCE

GENERAL SERVICES
Larson Building. Tallahassee 32301

• BUILDING CONSTflUCTION
/\ND PROPERTY MANAGEMENT

• MOTOR POOL

• COMMUN!CI\ TIONS

• SECURITY

• PURCHASING

• SURPLUS PROPERTY

:'1:imas R BroNn Executive Director

Please a<Jclrcss rt•ply to

October 18, 1979
reprc rfucr.<i .'
FlOl,ID:'< c ·; i-. rt .- , ·

H E MO R A N D U M

• EL£:.CTRONIC DATt,
PHOCESSING

Tal!ahasseE', F!
Ser;es f �

�r;
'i f 512 Lars9n Building
.uP, E., r'-'''"'E IVED
oc-,- 191979
L.

323 ,'J �250
Cart.:;n

TO:

f1r. Wayne F. Betts

RE:

Pr�poseE::._Bi]1_;)

:p4 f

DIV. Uf CtJiVSJ RUC
AND fv111lNTENAN T/n
r.r:.. 1,
'

Attached is a memo from Tony t1endoza with his comments on the subject
Senate Bil 1. I have reviewed these comments- and concur completely with
ther.r.
//
1

�f

,�

I/

Hi i l;{ a
caringe, P.E., Chief
of
Construction
r
Gu
,l!AS/a
i
; Attachments

-RE CE ' VE fl
OCT 22 1979

Senate Gov. Ops. Committee
DATE REC'D

OCl 261919

File

l 11 I 1r,11

f •fl'<-,l-if•"

S,·•,:• 1 !,1r)' of '")f;t11

1

DIVISIONS

STAl.E OF FLORIDA
DEPARTMENT OF

GENERAL SERVICES
LJrsun Owldrng. Tallahassee 32301
Th:irr1d� II flrown.

r 1cc ulM' D:reelor

Please at.l1Jrc,s reply 1,,.

--,:��

October 16, 1979

·/_·)

512 Larson Bui'i°d·f�g_,. ,..
. ·;
I

t1EtlORANDUt-1

Mr. \�illiam A. Scaringe, P.E., Chief
Bureau of Construction

To:

Proposed Senate Bill 33
Performance and Payment Bond

RE:

•As per your request, 'i-✓e have reviewed the subject Senate Bill and submit
-�ur findings which are as follows:
1.

The proposed bond fonn is a single instrument which attempts to
combine tile bonding agree1:1ents found in the Performance and Payrr.cnt
bonds. Presently, this Department is utilizing separate bond fonns and
__ these fon:1s have heen approved by the following:
a.
b.
c.

Departr1ent of Insurance
Office of the Attorney General
Governor and Cabinet

Because of the complexities contained in the bonding agreements of
the payment and performance bonds, our preference is to address
each of the subject matters separately. In addition, we retain the
latitude of either purchasing one or both of the agreements. To
illustrate, �\le could purchase commodities such as heavy equipment
to be installed by the State which would preclude labor and
materials bond since the State would be providing its own labor
and purchasing their own mJterials.
The proposed bond fonn does not require the countersignature of a
Florida Resident Agent_; only the signature of the Attorney in Fact.
In present bond fonns the countersignature of a Resident Agent is
mandated by the Department of Insurance pursuant to the provisions
contained in Section 624.425 (2), Florida Statutes.
The proposPd form only cha rgcs the Surety Company \'Ii th the
responsibility of making payments to the ovml�r and clair:iarits: Our
present bond forrn requires the Surety Company to remedy the default
in accordanc� with the provisions of Section 255.05 or complete the
contract in accordance with its terms and conditions. This
provision is a big plus because it creates the incentive for the
Surety to fulfill its obligation expediently. In addition the
State benefits because the added expertise of the Surety Company is
employed to complete the contract in joint venture with the State.

3.

n,•tlJ{l•' f ·'•''ltvu•

f, .'� G· �1t.i..1:�1
,, <HI :JI

�'\

-..; 1. < , .. 1.ir 1 ()f St 11r:

a,..,a,c;... L•_;,'\, 5
Co,r.:,!r•Jllt::r

Hr. William Scaringe
October 16, 1979
Page Two

Summary:
The proposed bond fonn appears vague, incomplete, and silent on some of
the more salient points of the Surety's responsibility in the event of
the contractors default. Conversely, our present bond fonns have been
reviewed and approved by the appropriate State agencies and have passed
the test of time.
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Insurance Purchasing Specialist
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BILL tlo, AND SPONSOR:

SB 33 by
Senator Stuart

SUMMARY:

A. Present Situation:
Counties, municipalities and state agencies are using different bond
forms on public works construction projects. Section 255.05, F.S.,
which relates to public works bonds, specifically provides that a
payment and performance bond shall be executed on construction of public
work projects. The statutes also establishes notice requirements which
comport with those of Mechanics' Liens in chapter 713, F.S., relating
to private contracts. The notice requirements, when applied, foreclose
the possibility of claims being made against the bond, the Principal
(general contractor), and the Surety by subcontractors and suppliers
long after the general contractor has paid out monies to his sub
contractors. In addition to the requirement of a bond and the notice
requirements, section 255.05, F.S., includes a sample bond form. This
form is permissive, not mandatory.
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Because the bond forms presently being used on some public works projects
are not the same (in terms of breadth of coverage) as the one in the
statute, and because the bonds do not always refer to the statute, the
courts have been construing some public works construction bonds as
"common law bonds" and not as "statutory bonds." This distinction is
important primarily because common law bonds are not subject to the
notice requirements of the statute. Therefore, suppliers and sub tier
contractors are limited by only the five year statute of limitations
in bringing claims against a written instrument.

Carton "]Y"

B.

Effect of Proposed Changes:
The proposed change would make the bond form in the statute mandatory
and not permissive. The bill would also require that notice be given
to the contractor by any person claiming under the bond. Payment under
the bond would be made conditional upon the notice requirements. A
mandatory bond form would also implement the one year statute of
limitations on all public works projects.

II. ECONOMIC IMPACT AND FISCAL NOTE:
A. Public:
Because the statutory bond form does not provide as broad a degree of
coverage as some bonds currently being used, and because the bond form
in the statute will not be construed as a "common law bond," Sureties
may be more willing to guarantee the Principals' performance. This
could allow Sureties to bond contractors at lower rates. Savings on
bond premiums would reduce the cost of public works projects for
contractors.

The implementation of strict statutory notice requirements will reduce
the likelihood of litigation based on claims by suppliers and sub tier
contractors. These claimants are sometimes able to initiate litigation
long after the contractor has received payment and, in turn, paid his
subcontractors.
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It is impossible to say how much will be saved by contractors and
Sureties because of the variables involved in each project. It is
· impossible to say how many lawsuits will be avoided in public works
construction, and, therefore, impossible to say how much will be saved
by the reduction, if any, of the number of claims which will result in
litigation.
8. Government:

Provided that contractors can get a reduction in premiums from bonding
companies (Sureties), that savings may be passed on to government agencies
contracting for construction. It is impossible to ascertain how much may
be saved by government agencies because of the variables present in the
situation. It is not anticipated that the proposed change in the law
would result in any additional direct costs to government.
The broad provisions of some bond forms presently used by government
agencies require Sureties to complete performance of the contract if the
contractor defaults. Because the bond form in the statute does not
provide that the Surety may be required to complete performance in case
of default by the Principal, the government agencies may have to pay more
money to select contract administrators in the event of default and may
also be burdened with the cost of this additional contract administration.
It is impossible to quantify the amounts that may be saved from reduced
premiums on bonds or that may be added to public works projects if the
government agencies must pay for contract completion in case of default.
There are too many exigencies that cannot be specifically accounted for
in making these predictions.

II I.

COMMENTS:
According to a memorandum prepared by the Department of General Services, the
bond form in the statute, which would be made mandatory under the bill, does
not provide as much protection for the state and lesser governmental agencies
as some of the bonds presently being used under the permissive language of
the law. If the bond in the statute is made mandatory, the government
agencies will lose the benefit of this broader protection. Specifically,
some of the bonds presently being used {e.g. DGS bonds) provide that the
Surety will complete the contract in case the Principal defaults. This is
not provided for in the proposed mandatory bond.
According to William A. Harmening, an Orlando attorney who has represented
contractors in bond litigation, there is a need to standardize bond forms for
public construction projects and also to provide a bond that will be construed
as a "statutory bond" in the courts. If a bond is not considered "statutory,"
the notice requirements of section 255.05, F.S., do not apply to claims made
against the bond. Mr. Harmening pointed out that the lack of these notice
requirements in bonds results in protracted suits and a potential for loss
to contractors and Sureties. Mr. Harmening feels that the intent of the
legislature has been frustrated by the courts in this area.
William G. Mccue, of the Florida Association of Insurance Agents, stated that
Sureties companies would not like to see a mandated bond form. The companies
that write bonds would rather use their own forms. Mr. Mccue stated that a
more desirable solution would be a statutory requirement to include: 1) a
reference to section 255.05, F.S., and 2) time limitations in bond forms.
Technical error - page 1, line 7, "sureties" is misspelled. A technical
amendment has been prepared.
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I. SUMMARY:

A. Present Situation: -

Counties, municipalities and state agencies are using different bond
forms on public works construction projects. Section 255.05, F.S.,
which relates to public works bonds, specifically provides that a
payment and performance bond shall be executed on construction of public
work projects. The statute also establishes notice requirements which
comport with those of Mechanics' Liens in chapter 713, F.S., relating
to private contracts. The notice requirements, when applied, foreclose
the possibility of claims being made against the bond, the Principal
(general contractor), and the Surety by subcontractors and suppliers
long after the general contractor has paid out monies to his sub
contractors. In addition to the requirement of a bond and the notice
requirements, section 255.05, F.S., includes a sample bond form. This
form is permissive, not mandatory.

:1:!1._

/
Because the bond forms presently being used on some pub1ic works projects11
are not the same (in terms of breadth of coverage) as the one in the
statute, and because the bonds do not always refer to the statute, the
courts have been construing some public works construction bonds as
I
"common law bonds" and not as "statutory bonds." This distinction is
I
important primarily because common law bonds are not subject to the
notice requirements of the statute. Therefore, suppliers and sub tier
contractors are limited by only the five year statute of limitations
in bringing claims against a written instrument.
1

B.

Effect of Proposed Changes:

Would provide tha.t the payment prov1s1ons of bonds for public work
projects shall be construed as statutory bond provisions, and shall be
subject to the notice and time limitations in the statute.

Would also require the bonds to refer to the statute and to refer to the
notice and time limitations.

II. ECONOMIC IMPACT AND FISCAL NOTE:
A. Public:

The implementation of strict statutory notice requirements will reduce
the likelihood of litigation based on claims by suppliers and sub tier
contractors. These claimants are sometimes able to initiate litigation
long after the contractor has received payment and, in turn, paid his
subcontractors.

This could allow Sureties to bond contractors at lower rates. Savings on
bond premiums would reduce the cost of public works projects for
contractors.

It is impossible to say how much will be saved by contractors and
Sureties because of the variables involved in each project. It is
· impossible to say how many lawsuits will be avoided in public works
construction, and, therefore, impossible to say how much will be saved
by the reduction, if any, of the number of claims which will result in
litigation.

Date

Page___2_____

April 16, 1980

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
Analyst: Ponder
Staff Director: Overstreet
Subject: "Payment and Performance Bonds"
for Public Works Construction
B.

III.

Government:
Provided that contractors can get a reduction in premiums from bonding
companies (Sureties), that savings may be passed on to government agencies
contracting for construction. It is impossible to ascertain how much may
be saved by government agencies because of the variables present in the
situation. It is not anticipated that the proposed change in the law
would result in any additional direct costs to government.

COMMENTS:
None

IV.

Bill No. And Sponsor:
CS/SB 33 by
Governmental Operations
and Senator Stuart

AMENDMENTS:

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BIL�
33
The bond fonn in the statute would continue to be permissive, not
mandatory.
Bonds executed pursuant to the section shall be construed as statutory
bonds, regardless of form.

The bill requires bonds for public works to refer to the statute and
to the time and notice limitations of the statute.

The effective date of the bill is changed from "upon becoming a law"
to October 1, 1980.

Committee on

Cl 4 ( 4 - 7 4)

(File 2 copies with Committee Substitutes)

CS/HB 445
192 -163-4-0
A bill to be entitled

l:btc

An act relating to construction contracts for

1.5

public buildings; amending s. 255.05, Florida
Statutes; providing for construction of certain

1.5/1

bonds as statutory bonds; requiring bonds to

9

11

12
13

contain certain provisions; providing an

1.5/2

effective date.

1.5/3

Be It Enacted by the Legislature of the State of Florida:
Section 1.

Section 255.05, Florida Statutes, is

1.5/3

amended to read:
255.05

1.9

Bond of contractor constructing public

2.2

14 buildings; action by materialmen, etc.-15

(1)

l:enc

2.3

Any person entering into a formal contract with

2.4

16

the state or any county, city, or political subdivision

17

thereof, or other public authority, for the construction of

2.5

18

any public building, for the prosecution and completion of any

2.7

19

public work, or for repairs upon any public building or public

2.8

20

work shall be required, before commencing the work, to execute

2.10

21

a payment and performance bond with a surety insurer

2.11

22

authorized to do business in this state as surety.

Such bond

2.12

23

shall be conditioned that the contractor perform the contract

24

2.13

in the time and manner prescribed in the contract and promptly

2.15

25

make payments to all persons who are defined in s. 713.01,

2.15/1

�

whose claims derive directly or indirectly from the

27

2.15/2

prosecution of the work provided for in the contract.

28

claimant may apply to the governmental entity having charge of

2.15/7

29

the work for copies of the contract and bond and shall

2.15/8

thereupon be furnished with a certified copy of the contract

2.15/10

and bond.

2.15/12

30

31

Any

The claimant shall have a right of action against
1
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2.15/5

192-163-4-0
the contrLlctor and surety for the amount due him.

Such action

3.1

2 shall not involve the public authority in any expense.

3.2

3 However, at the discretion of the director of the Department

3.3

4 of General Services when such work is done for the state, or

3.4

5 at the discretion of the official or board awarding such

3.5

6 contract when such work is done for any county, city,
7 political subdivision, or public authority, any person

3�6

8 entering into such a contract which is for $25,000 or less may

3.6/1

9 be exempted from executing the payment and performance bond.

3.6/2

10

(2)

A claimant, except a laborer, who is not in

3.9

11 privity with the contractor and who has not received payment

3.12

12 for his labor, materials, or supplies shall, within 45 days

3.13

13 after beginning to furnish labor, materials, or supplies for

3.15

14 the prosecution of the work, furnish the contractor with a

3.16

15 notice that he intends to look to the bond for protection.

A

3.17

16 claimant who is not in privity with the contractor and who has
17

not received payment for his labor, materials, or supplies

3.18

18

shall, within 90 days after performance of the labor or after

3.21

19

complete delivery of the materials or supplies, deliver to the

20

contractor and to the surety written notice of the performance

3.22

21 of the labor or delivery of the materials or supplies and of

3.23

22 the nonpayment.

3.25

n

No action for the labor, materials, or

supplies may be instituted against the contractor or the

24 surety unless both notices have been given.

No action shall

3.27
3.27/1

25 be instituted against the contractor or the surety on the bond

4.1

�

after 1 year from the performance of the labor or completion

4.4

ll

of delivery of the materials or supplies.

n
�
30

(3)

The bond required in subsection (1) may be in

substantially the following form:
PUBLIC CONSTRUCTION BOND

31
2
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192-163-4-0
BY THIS BOND, We •.••, as Principal and .•••, a

4.8

2 corporation, as Surety, are bound to .•••, herein called

4.9

3 Owner, in the sum of $ ••••, for payment of which we bind

4.10

4 ourselves, our heirs, personal representatives, �uccessors,

4.11

5 and assigns, jointly and severally.

4.12

6

THE CONDITION OF THIS BOND is that if Principal:

4.12

7

1.

4.13

Performs the contract dated ..••, 19•.•• between

Principal and Owner for construction of ••••, the contract

4.14

9 being made a part of this bond by reference, at the times and

4.16

8

10 in the manner prescribed in the contract and;
11

2.

Promptly makes payments to all claimants, as

4.17

12

defined in Section 255.05(1), Florida Statutes, supplying

4.18

13

Principal with labor, materials, or supplies, used directly or

4.20

14

indirectly by Principal in the prosecution of the work

4.21

15

provided for in the contract and;

16

3.

Pays Owner all losses, damages, expenses, costs,

4.22

17

and attorney's fees, including appellate proceedings, that

4.23

18

Owner sustains because of a default by Principal under the

19

4.26

contract and;

20

4.

Performs the guarantee of all work and materials

21

furnished under the contract for the time specified in the

22

contract;

23

then this bond is void; otherwise it remains in full force.

24

Any changes in or under the contract documents and

4.27
4.28
4.28
4.29

25

compliance or noncompliance with any formalities connected

5.1

�

with the contract or the changes does not affect Surety's

5.2

V

obligation under this bond.

n

DATED ON ••••, 19•••••

5.2

29

••• (Name of Principal)...

30

By ••.••••••••••.••••••••.•••.•••••..•••••..••.••••••••••••.••

31

As Attorney in Fact
3
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... (Name of Surety) • . •
2

(4)

The payment provisions of all bonds furnished for

3 public work contracts described in subsection (1) shall,

1: ar
l:lus
5.4/1

4 regardless of form, be construed and deemed statutory bond
5 provisions , subject to all requirements of subsection (2).
6

ill f4r

In addition to the provisions of chapter 47,

5.4/2
5.4/4

7

any action authorized under this section may be brought in the

8

county in which the public building or public work is being

5.4/5

9

constructed or repaired.

5.4/7

10

an action instituted prior to May 17, 1977.

11

(6)

This subsection shall not apply to

All bonds executed pursuant to this section shall

12

make reference to this section by number and shall contain

13

reference to the notice and time limitation provisions of this

14

section.

15

Section 2.

This act shall take effect October 1, 1980.

16

17
18

19
20
21

22
23

24
25
26
27

28
29
30

31
4
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Construction
Contracts
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I.

SUMMARY
A. Present Situation
Any person entering into a contract with the state for con
struction or repair of a public building or public work is
required to execute a payment and performance bond before
the work begins.
The current statute provides a format which may be followed
when the required bond is drafted. The format provided is
optional.
If an individual or firm has not received payment for labor,
materials or supplies from the contractor, the payment and
performance bond may be used as a means of compensation pro
vided, however, that certain time and notice requirements
are met.
B.

Probable Effect of Proposed Changes
The bill would require that the present optional format of
the bond be mandatory.
Additionally, the bill provides language that would dispel
any confusion regarding the application and necessity of
notice requirements.

II.

PRIVATE SECTOR/STATE/LOCAL/FISCAL IMPACT
There could be cost incurred by both the public and private
sector if changing the existing bond form is necessary to
comply with the mandatory format. The statute does provide
for some flexibility so that if present bond forms "substan
tially" follow the required format change, hence cost, would
be minimal.

I II .

IV.

COMMENTS
A standard bond format could provide clarity, eliminate
discrepancies, and could effectuate improved performance
and control in the bonding process.
AMENDMENTS
It is mandated that the surety agent be a Florida
registered agent.
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I. SUMMARY
A. Present Situation
Any person entering into a contract with the state for construc
tion or repair of a public building or public work is required
to execute a payment and performance bond before the work begins.
The current statute provides a format which may be followed
when the required bond is drafted. The format provided is
optional.
If an individual or firm has not received payment for labor,
materials or supplies from the contractor, the payment and per
formance bond may be used as a means of compensation provided,
however, that certain time and notice requirements are met.
Because the bond forms presently being used on some public works
projects are not the same (in terms of breadth of coverage) as
the one in the statute, and because the bonds do not always refer
to the statute, the courts have been construing some public works
construction bonds as "common-law bonds" and not as "statutory
bonds." This distinction is important primarily because common
law bonds are not subject to the notice requirements of the
statute.
B. Effect of Proposed Changes:
This bill provides that the payment provisions of bonds for pub
lic work projects shall be construed as statutory bond provisions,
and shall be subject to the notice and time limitations in the
statute.
Additionally, the bill would require reference to the statute and
references to the notice and time limitations in the format of
the bond.
II.

III •

FISCAL IMPACT
The implementation of strict statutory notice requirements will
reduce the likelihood of litigation based on claims by suppliers
and sub-tier contractors. This could allow sureties to bond con
tractors at lower rates. Savings on bond premiums would reduce
the cost of public works projects for contractors. This savings,
in turn, could be passed on to the state.
COMMENTS

IV. AMENDMENTS
PREPARED BY:
STAFF DIRECTOR:
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(4)

2

The payment provisions of all bonds furnished

3

for public work contracts described in subsection (1) shall,

4

regardless of form, be construed and deemed statutory bond

5

provisions, subject to all requirements of subsection (2).
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(6)

All bonds executed pursuant to this section

shall make reference to this section by number and shall

3

contain reference to the.notice and time limitation

4

provisions of this section.
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8

9

10

11

12
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Mr.
which was adopted.

moved the adoption of the amendment,
which failed of adoption.

